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CANNOCK CHASE COUNCIL 

AS 

TRUSTEE OF THE CANNOCK PUBLIC RECREATION AND PLEASURE GROUND CHARITY 

6 APRIL, 2011 

REPORT OF THE HEAD OF PLANNING AND REGENERATION 

CHASE LEISURE CENTRE – PROPOSED LAND EXCHANGE 

1. Purpose of Report 

1.1 To consider a request to exchange land in the ownership of the Council for land in the 
ownership of the Charity.  

2. Recommendations 

2.1 That the Council as Trustee consider whether it wishes to exchange the parcel of land in the 
Council’s ownership shown hatched black on the attached plan for the land in the ownership of 
the Charity shown cross-hatched in black on the plan on the terms and conditions as set out in 
the District Valuer’s report. 

3. Summary 

3.1 The Chase Leisure Centre is in part built on land owned by the Council as Trustee of the 
Cannock Public Recreation and Pleasure Ground Charity the land in question being shown 
cross-hatched black on the attached plan (Annex1) .  

3.2 From discussions with the Charity Commissioner the current situation constitutes a breach of 
trust and a suggested way to resolve this would be for the Council as Trustee to exchange its 
land for other lands of at least similar monetary and amenity value.  As a consequence the 
Council has requested the Council as Charity Trustee to consider entering into an exchange of 
land as evidenced by an Independent Surveyor’s report commissioned in accordance with 
Section 36 of the Charities Act 1993.  

3.3 From land in the Council’s ownership adjacent to the existing Charity land the District Valuer 
acting on behalf of the Charity has identified a parcel of land as shown hatched black on the 
plan which in monetary and amenity value terms is considered compensation for the Leisure 
Centre land.  The report further recommends any exchange contains a covenant restricting the 
use of the land to leisure purposes and that the Council meet the Charity’s legal and surveyors 
costs. 

4. Key Issues and Implications 

4.1 Cabinet at its meeting on 17 March 2011 considered a report proposing a land exchange 
between the Council and  the Council as Trustee of the Cannock Public Recreation and 
Pleasure Ground Charity. 

4.2 Having considered the report Cabinet resolved:- 
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 That the Council in its capacity as Trustee of the Public Recreation and Pleasure Ground 
Charity be requested to consider the proposal for an exchange of a parcel of land in the 
Council’s ownership for land in the ownership of the Charity as shown cross-hatched black on 
Plan A (Sports Hall).  

4.3 In 1990 the Council constructed an extension to the swimming pool to form the current 8 court 
sports hall but in doing so the Council utilised land which is in the ownership of the Charity.  
The land is shown cross-hatched black on the attached plan.  

4.4 The fact that the Leisure Centre is built on land in two separate ownerships is an unsatisfactory 
situation in that from the Charity’s perspective it does not have control over the use of a portion 
of its land.  

4.5 As a result of discussions with the Charity Commissioners a way to resolve the above breach of 
trust would be for the Council as Trustee to exchange the area of Charity land on which the 
Leisure Centre is constructed for other areas of park amenity land in the ownership of the 
Council.  This is provided the area being gained by the Charity is at least the same size and 
amenity value as the land being transferred to the Council.  Section 36 of the Charities Act 
1993 requires the Council as Trustee to obtain independent valuation advice from a surveyor 
acting solely on behalf of the Charity. 

4.6 The majority of Cannock golf course is in the ownership of the Council but that part closest to 
the Leisure Centre is in the ownership of the Charity and in correspondence, the Charity 
Commissioners have confirmed in the past that the use of Charity land for a public golf course 
is compatible with the Trust.  

4.7      As a consequence  the District Valuer has been instructed on behalf of the Charity to identify an 
area of land from that part of the golf course in the Council’s ownership which represents in 
monetary and amenity value terms compensation for the Leisure Centre land extending to 
0.233 (0.58 acres) or thereabouts.  In the attached  report and valuation (Annex 2) the District 
Valuer has identified an area of land as shown hatched black on the plan extending to 1.4 ha 
(3.5 acres) or thereabouts.  The report further recommends should the Trustees decide to 
proceed that, the sports hall land should be the subject of a covenant restricting the future use 
to a Leisure Centre and that the Council meet the Charity’s legal and surveyor’s costs. 

4.7 The Friends of Cannock Park (FOCP) have been consulted and a copy of their reply is 
attached at Annex 3. The FOCP have raised no objections to a land exchange involving the 
land beneath the Leisure Centre itself providing any replacement land is immediately adjacent 
to the existing Charity Land but have questioned the inclusion of the area which can be used to 
gain access from the car park to the park. Should a land transfer be agreed there would be no 
intention of preventing this use from continuing. 

4.8      The Coal Industry Social Welfare Organisation have also been consulted and a copy of their 
reply is  attached at Annex 4. Paragraph 1 of the response has had to be removed as the 
Council Solicitor has advised that it contains libellous material that should not be published. 
CISWO have been informed of its removal. 

5. Conclusions and Reasons for Recommendations 

5.1 Currently part of the Chase Leisure Centre site is constructed on land owned by the Council as 
Trustee of the Cannock Public Recreation and Pleasure Ground Charity. 
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5.2 This represents a breach of trust which from the point of view of the Charity Commissioners is 
an unsatisfactory arrangement and have advised that a means of regularising the situation 
would be for a land exchange to take place.  

5.3 As an exchange of land represents a disposal of land it must satisfy Section 36 of the Charities 
Act 1993 and be supported by an independent surveyors report and valuation.  

5.4 In order for the Trustees to consider the proposal the District Valuer has been instructed on 
behalf of the Charity and from an area of Council owned land has identified a parcel of land 
extending to 1.4 ha (3.5 acres) or thereabouts which in his opinion is of at least equal monetary 
and amenity value to the Leisure Centre land which extends to 0.233 ha (0.58 acres) or 
thereabouts.  

5.5    The Charity Commission has confirmed in writing that it is acceptable for the Council to 
commission and pay for the services of the District Valuer who is acting on behalf of the 
Charity. 

5.6 The District Valuer further recommends that the Charity land to be exchanged be subject to a 
covenant restricting its use to leisure purposes and that the Council should meet the Charity’s 
legal and surveyor’s fees.  

5.7 The Council as Trustee therefore needs consider whether it wishes to proceed with the land 
exchange on the terms and conditions as set out in the District Valuer’s report and valuation as 
a means of resolving the current breach of trust. 

5.7 In the event the Trustees agree to proceed with the land exchange then application will need to 
be made to the Charity Commissioners for an Order authorising the transaction.  
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ANNEX 1 

SCHEDULE OF ADDITIONAL INFORMATION 

INDEX 

Financial Implications Section 1 

Legal Implications Section 2 

List of Background Papers Section 3 

Annexes to the Report i.e. copies of correspondence, plans etc. Annex 1, 2, 3 etc. 
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Section 1 

Financial Implications 

There are no financial implications for the Charity as a result of this report; any professional costs 
incurred that are associated with the land exchange will be met by the Cannock Chase Council budget 
for the Third Party Procurement of Leisure Services. 

Section 2 

Legal Implications 

By a conveyance and trust deed dated 7 July 1930 the Council and the Cannock Chase and Pelsall 
District Miners Welfare Committee purchased land (including that put forward in the report to be 
considered for a land exchange) . The Conveyance and Deed required that the land be held by the 
Council for the purpose of providing a public recreation and pleasure ground for the use and benefit of 
the inhabitants of the Urban District of Cannock and particularly for such of the inhabitants as are 
workers in or about coal mines (including their dependents and invitees).  All the Councillors are 
appointed by the Council to carry out its function as trustee under the deed. They are under a duty to 
act fairly and disinterestedly in the execution of the trust and to follow strictly the terms of the Deed. 

The Charity Commission highlighted to the Council in July of last year that the construction of part of 
the leisure centre on charity land was in breach of the Deed. The Charity Commission put forward a 
land exchange as a way of resolving the breach of trust and advised that the Council would need to 
commission on behalf of the charity an independent surveyor’s report. The report would have to value 
the current charity land to be exchanged and the proposed transfer land and examine the amenity 
value of the proposed transfer land to ensure that it could be utilised for the charitable objects. Any 
transfer must be for the same or greater monetary value. Finally if, as in this case, the land being put 
forward to be exchanged was the corporate property of the Council an order of the Charity Commission 
must be obtained. 

The Council as trustee is under a legal obligation to ensure that the proposed land exchange is in the 
best interests of the charity and are satisfied, having considered the surveyor’s report that the terms on 
which the disposition is proposed to be made are the best that can reasonably be obtained for the 
charity. 

The independence of the District Valuation Office (DVO) has been questioned by CISWO. The DVO 
was first instructed by the Council as trustee in November 2010 and then again in February of this year. 
The first time he was instructed  he was asked to consider specific areas of Council owned land but on 
the second occasion he was provided with a plan showing land owned by the Council either adjacent to 
or close to the trust land and requested to identify areas of land suitable for a possible land exchange. 
As a result advice was sought from the Charity Commission about the independence of the DV and the 
Council received the following advice by e-mail on 14 February: 

‘In your e-mail you have asked for the Commission’s opinion as to whether the District Valuation Office 
(DVO) is conflicted  in producing a survey report on a proposed land swap. We have examined the 
survey report you have attached to your e-mail and have the following comment to make:- 

The instructions issued to Shrewsbury Valuation Office dated 24 November 2010 state that the DVO is 
instructed to provide a report and valuation under Section 36 of the Charities Act 1993. The survey 
report also states in the introduction that a report has been requested under section 36 of the Charities 
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Act 1993. The report does recommend that the opinion of value satisfies the provisions of section 123 
of the Local Government Act 1972. The Council as trustee of the charity is under a legal obligation to 
ensure that the proposed land swap is in the best interests of the charity. The surveyor must consider 
the terms of the proposed land swap as to whether these are the best terms available to the charity. 
Section 123 of the Local Government Act is not appropriate in the case of a charity as it is not land in 
the corporate ownership of the Council. 

The Commission would not consider the DVO to be conflicted as it is independent of the Council. We 
would however advise that the Council informs the DVO in any further instructions that 
recommendations under section 123 are not appropriate in cases involving charitable assets.’ 

Section 3 

List of Background Papers 

Report to Cabinet dated 17 March 2011. 

Annexes 

Annex 1 - Copy of Plan 

Annex 2 - Report and Valuation 

Annex 3 - Letter from Friends of Cannock Park 

Annex 4 - E-mail from Mr Kelly (CISWO) 
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Original Message----- 
From: Kevin Kelly [mailto:Kevin.Kelly@ciswo.org.uk] 
Sent: 17 March 2011 16:09 
To: Tony McGovern 
Subject: Cannock Park 
 
CONFIDENTIAL 
 
Dear Mr. McGovern 
 
Re : Cannock Park – Second DVS Report of 22/2/11 
 
Mrs. McGoldrick asked me to direct my comments on the above, to you - so I attach a note having read 
the second attempt by DVS. 
 
To summarise :- 
 
1. This is another lacklustre report by DVS, which appears to have ignored most of the comments made 
following their first attempt.  There appeared to be serious competence issues with the first DVS report, 
so a second report was an opportunity to try and redeem themselves. DVS have not taken that 
opportunity. Indeed they seem to have compounded their shortcomings – for example, their valuation 
figures now appear inconsistent and are not explained. We are told that DVS were shown a copy of my 
previous comments, and yet they have clearly ignored them to a significant degree. Even if DVS had 
not been conflicted out (which I still insist they have been – they have now reported for both sides in 
the same matter), why should the charity have to put up with less than the best? 
 
2.  The single most important statement in the report is on page 5, under market conditions, namely :- 
“It is unlikely that a prudent vendor would choose to sell such land in the present market conditions”.  
Charity trustees cannot afford to be imprudent, because they risk personal liability if they are, the 
charity suffers loss and a beneficiary complains. This really knocks the intended transaction on the 
head at the present time – unless the Council can come up with a suitably improved proposal which 
would allow the trustee(s) to justify the proposals as being in the best interests of the charity. 
 
3.  At the end of the day, the Council as trustee has to justify any transaction as being in the best 
interests of the charity – or face the consequences.  That is certainly not the same thing as the 
transaction being in the best interests of the trustee . It is clear to see why the Council wants this 
transaction to proceed, but I struggle to see what advantage there is supposed to be for the charity and 
its beneficiaries. 
 
4.  The Council as local authority ought to bending over backwards to be seen to be scrupulously fair 
and reasonable with the charity – especially after having originally put forward a proposal which 
should never have seen the light of day in the first place and was patently one sided and unreasonable 
in the Council’s favour. The Council has a massive conflict of interests situation here, which it has 
shown no sign of attempting to manage. I previously raised issues regarding whether the trustee body 
had actually made any of the decisions claimed (including instructing a valuer in the first place) and 
what arrangements there were to ensure confidentiality for the charity in relation to the Council as local 
authority.  If officers had been delegated with some degree of authority by the charity, then where was 
the evidence to show that and what arrangements put in place to allow that authority to be exercised 
entirely independently from the local authority and at all times in the best interests of the charity?  No 
information has been forthcoming. 
 
5.  There is absolutely no need for the electricity substation to be transferred to the Council. Many 
charities (including CISWO) have leases and wayleave arrangements with utility companies. This time 
DVS hide the individual valuation for the substation, but comparing with the first report, it is clearly 
placed back at £500 – not worth the charity’s trouble to dispose, given that it would require 
encumbering other parts of the charity site with a right of access to and from the substation. Probably 
the conclusive argument against a disposal is the fact that DVS are quite happy for the charity to take 
on another substation, as part of the land proposed to be included in Exchange “A” – or are they now 
conceding that they made yet another error in the report? 
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6. For something like 10 years, the Council has said that it would seek a fully regulating Charity 
Commission Scheme, to update the trusts of the Charity and put some of the past irregularities. By 
failing to do so, it has in the process “burnt off” the Cannock Veterans charity, which used to have a 
base on the site. Why should everyone now have to “jump to” because suddenly it suits the Council to 
try and correct some of its errors and poor practices of the past? Where are we with the Charity 
Commission Scheme? Should not any resolution of the Leisure Centre issue be dependant upon a 
resolution of all outstanding issues at Cannock Park so that, after all these years, we can draw a line 
under the historical problems, once and for all? 
 
Regards, 
Kevin Kelly 
 
-- 
The Coal Industry Social Welfare Organisation is a charity registered in Scotland (SC039529) and in 
England and Wales (1015581) - This e-mail and any attachments are confidential intended for the 
recipient only. Any unauthorised use, disclosure, distribution, printing or copying of this e-mail is 
forbidden. - This email was virus checked by Astaro Security Gateway. - We Cannot accept any 
liability for any damage which you sustain as a result of software viruses or damaging code. 
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