
CH/13/0445 

Land to the north of, 270, Norton East Road, Norton Canes, WS11 9RP 

S106 discussion 

Residential development:- Erection of 14 houses comprising 4No. 2 bedroom 

houses, 6No. 3 bedroom houses 4No. 4 bedroom houses and associated 

works. (Outline: including access and layout) 
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Application No:  CH/13/0445 

Received: 25-Jan-2017 

 

Location: Former Land to the North of  270 Norton East Road, Norton Canes 

Parish: Norton Canes 

Ward: Norton Canes Ward 

Description: Residential development:- Erection of 14 Houses and Associated 

Works (Outline iIncluding Access and Layout)  

 

Application Type: Application to Vary Section 106 Agreement 

 

RECOMMENDATION:  Planning Committee resolve that 

 

(i) a reduction of obligations from £197,711 to  £129,456 is acceptable on 

viability grounds; and 

 

(ii) the shortfall in the total amount of obligations is found from the 

affordable housing contribution which would be reduced from 

£117,576  to £53,731; and 

 

(iii) no contribution should be sought in respect to health facilities. 

 

 

Reason for Grant of Permission  

In accordance with paragraphs (186-187) of the National Planning Policy Framework the 

Local Planning Authority has worked with the applicant in a positive and proactive 

manner to approve the proposed development, which accords with the Local Plan and/ or 

the National Planning Policy Framework.  

 

This application seeks to vary the planning obligations agreed on the grounds that the 

current obligations would render the proposal unviable. 

 

Background 

 

1.1. Outline application CH/13/0445 for residential development was presented 

previously to Planning Committee when it was resolved to grant consent subject 

to conditions and completion of S106 Agreement. 

 

1.2. The S106 Agreement included the following obligations:- 

 

- £33,095  - A contribution for 3 Primary School Places  

- £24,864 -  Public open space, 

- £11,466 -  Indoor Sports Facilities, 

- £4,410   -  Health Facilities, 

- £6,300   -  SAC mitigation, and 

- £117,576  - Affordable Housing Contribution  
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1.3. The S106 Agreement was completed on 29
th

 May 2015 and planning permission 

granted.  

 

1.4. A Reserved Matters Application was submitted on 27th January 2016, which 

was also approved on 13th May 2016. The site was subsequently sold and 

development has since commenced on site.  

 

1.5. The S106 was agreed on 29
th

 May 2015 and signed by the then land owner. The 

site has since been sold and purchased by the current developer. The site was 

purchased in excess of the £350,000-£400,000 as suggested by the selling 

agents, which together with the S106 Contributions has made the site unviable.  

 

2.   PLANNING POLICY  

 

2.1. Section 38 of the Planning and Compulsory Purchase Act 2004 requires 

planning applications to be determined in accordance with the provisions of the 

Development Plan, unless material considerations indicate otherwise.   

  

2.2. The Development Plan currently comprises the Cannock Chase Local Plan 

(2014) 

 

2.3. Other material considerations relevant to assessing current planning applications 

include the National Planning Policy Framework (NPPF) and Supplementary 

Planning Guidance/Documents. 

 

2.4. Paragraph 173 of the NPPF states: - 

 

“To ensure viability, the costs of any requirements likely to be applied to 

development, such as requirements for affordable housing, standards, 

infrastructure contributions or other requirements should, when taking 

account of the normal cost of development and mitigation, provide 

competitive returns to a willing land owner and willing developer to 

enable the development to be deliverable.” 

 

2.5. Paragraph 204 of the NPPF states: - 

 

“Planning obligations should only be sought where they meet all of the 

following tests: 

 

• necessary to make the development acceptable in planning terms 

• directly related to the development 

• fairly and reasonably related in scale and kind to the development” 
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2.6 Paragraph 205of the NPPF states: - 

“Where obligations are being sought or revised, local planning authorities 

should take account of changes in market conditions over time and, 

wherever appropriate, be sufficiently flexible to prevent planned 

development being stalled.” 

2.7   Developer Contributions Supplementary Planning Document 

  

2.8 The planning obligations for developers are set out within this SPD.  It outlines 

the thresholds and contributions required in respect of various contributions that 

can be applied where triggered by a proposal.   

  

2.9  The SPD also recognises the impact obligations can have on the viability of 

schemes.  It states that in cases where there are concerns over viability  

 
“Negotiations will be undertaken between the Council and the developer in 

order to establish what level of contributions are feasible and if the scheme 

can still be considered acceptable” 

 

3 DETERMINING ISSUES 

 

3.1 The determining issues are  

 

(i) Whether the current level of obligations would render the proposal 

unviable; and 

 

(ii) whether the obligations still comply with the three tests set out within 

the NPPF 

 

(iii) From which particular contribution should the shortfall in monies be 

taken  

 

3.2  Whether the Current Level of Obligations would Render the Proposal Unviable  

 

3.3  The applicant has commissioned and submitted an up to date viability assessment 

indicating that, as it stands, the development is unviable due to the 

insurmountable impact of the required financial contributions on profitability.   

 

3.4 The applicant has stated that notwithstanding this, they are able to contribute 

£129,456 in total.  This would lead to a total shortfall of £65,771 as compared to 

the amount required by the Section 106 agreement. 

 

3.5 The viability assessment has been independently analysed by the Council’s Valuer 

and it has been confirmed that the site is unlikely to be viable with the original 

contributions requested. Your officers have liaised with the applicant’s agent to 
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discuss the viability assessment submitted and questioned whether any additional 

payments could be made.  Subsequently the applicant's surveyor re-assessed the 

scheme and updated their appraisal with some additional information.  This has 

been received and been verified by the Council’s Valuation Team.   

 

3.6 It is therefore considered that the applicant has demonstrated that under the 

current obligation the site would be unviable, but would regain viability with a 

reduced contribution of £129, 456 which would allow the development to proceed 

and not stall. 

 

3.7 Whether the Obligations Still Comply with the Three Tests Set Out Within the 

NPPF 

 

3.8   As the proposal is for 14 dwellings it would, if submitted now, be liable under the 

Developer Contributions and Housing Choices Supplementary Planning 

Document (April 2016)  for contributions towards education, public open space, 

indoor sports facilities and SAC Mitigation either through a Section 106 

agreement and or CIL.  In addition the proposal could also be liable for a payment 

towards health facilities if there is a demonstrable need. 

 

3.9  However, in respect to the contribution towards health facilities it is noted that at 

the time the original application this contribution was included without any need 

being demonstrated and seems to have been included on the basis that it was 

merely desirable.  It would therefore have failed the test that obligations have to 

be necessary as set out in the NPPF.  As such it is advised that the contribution 

towards health facilities should be dropped. 

 

3.10 Determining From which Particular Contribution the Shortfall in Monies Should 

be Taken  

 

3.11  Most contributions under Section 106 arise to mitigate a need arsing as a direct 

consequence of the development, for example to create public open space to allow 

for the recreational needs of the residents or education contributions to additional 

school places for the additional children.  It is for this reason that these 

contributions are invariably fixed by policy. 

 

3.12 In contrast contributions towards affordable housing aim to mitigate an existing 

need which is not a direct consequence of the proposal.  As such, policies in 

respect to the provision of affordable housing contributions are normally subject 

to the viability of individual sites as is the case within the council’s SPD. 

 

3.13 It is therefore recommended that should the shortfall in contributions be accepted 

that it should be taken from the contribution towards affordable housing. 
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4 Conclusion 

 

4.1 In this instance it is considered favourable to support the development with the 

lower S106 contribution in the interest of securing the completion of the 

development which has wider economic, social and environmental benefits and 

which has been demonstrated to be unviable under the current obligations.   

 

4.2 As such, your Officers recommend the variation of the S106 contributions as 

follows: - 

 

o £33,095.00  - A contribution for 3 Primary School Places  

o  £24,864.00 -  Public open space, 

o £11,466.00 -  Indoor Sports Facilities, 

o   £6,300.00   - SAC mitigation, and 

o £53,731.00  - Affordable Housing Contribution 

Total         £129,456.00 
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