
  ENCLOSURE 14.1 

CANNOCK CHASE COUNCIL 

CABINET 

21 AUGUST 2008 

REPORT OF THE DIRECTOR OF SERVICE IMPROVEMENT 

RESPONSIBLE PORTFOLIO LEADER:  HOUSING 

COVENANTS IN RESPECT OF PROPERTIES SOLD UNDER THE RIGHT TO BUY 

1. Purpose of Report 

1.1 To review the covenants included in the deed of transfer in respect of properties sold as 
“freehold” under the Right to Buy. 

1.2 To establish the Council’s policy with regard to the enforcement of covenants in respect of 
previously sold “freehold” properties. 

2. Recommendations 

2.1 That the following covenants are deleted from the standard deed of transfer in respect of 
properties sold as freehold under the Right to Buy:- 

(a) The erection of walls and fences in front gardens. 

(b) The erection of garages, sheds, greenhouses and other structures. 

(c) The prohibition of any trade or business use. 

(d) Activities which result in nuisance. 

(e) Alterations or additions to the property. 

2.2 That the following covenants continue to be included within the standard deed of transfer in 
respect of properties sold as freehold under the Right to Buy:- 

 (a) Parking on communal open space and shared accesses. 

 (b) Payment for a proportion of the cost of maintaining unadopted sewers and drains. 

 (c) Damage to the Council’s emergency alarm system. 

 (d) The maintenance of boundary walls and hedges. 

2.3 That the proposed policy for the enforcement of covenants with regard to properties which have 
previously been sold as freehold under the Right to Buy as set out in Annex 2 is agreed. 

3. Key Issues 

3.1 A review has been undertaken of the covenants included in the standard deed of transfer for 
freehold properties (i.e. houses and bungalows) sold under the Right to Buy. 
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3.2 It is considered that a number of the covenants are redundant as they relate to matters covered 
by Planning, Building Control or Environmental Health legislation.  Others relate to matters 
where it is difficult for the Council to show grounds for objection provided that legislative 
requirements are met. 

3.3 The Council’s policy in relation to the enforcement of covenants is unclear.  Problems occur 
when two adjoining properties are sold.  The purchaser of the second property sold has the 
benefit of the covenant and can take legal action in respect of any breaches.  However, the 
purchaser of the first property sold has no right to take legal action to enforce the covenant, 
although other legal action may be available. 

3.4 It is suggested that where covenants relate to matters which are also covered by other 
legislation, that these no longer form part of the deed of transfer.  As a result it is proposed that 
the following five covenants are deleted in respect of properties which are sold as freehold:- 

(a) The erection of walls and fences in front gardens. 

(b) The erection of garages, sheds, greenhouses and other structures. 

(c) The prohibition of any trade or business use. 

(d) Activities which result in nuisance. 

(e) Alterations or additions to the property. 

3.5 The following four covenants would however be retained:- 

 (a) Parking on communal open space and shared accesses. 

 (b) Payment for a proportion of the cost of maintaining unadopted sewers and drains. 

 (c) Damage to the Council’s emergency alarm system. 

 (d) The maintenance of boundary walls and hedges. 

3.6 Where appropriate (as some covenants clearly do not apply) the standard covenants would 
continue to be included within the deed of transfer for the sale of Council owned flats.  Flats are 
sold on a leasehold basis and the continued use of the array of covenants are considered 
necessary to “protect” the interests of the Council, the remaining tenants and other 
leaseholders. 

3.7 A proposed policy regarding the Council’s action for the enforcement of covenants in respect of 
properties previously sold as “freehold” under the RTB is attached as Annex 2 and it is 
suggested that the proposed policy is adopted. 
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Section 1 

Background 

The deed of transfer in respect of properties sold by the Council under the Right to Buy (RTB) has not 
been substantially changed since the introduction of the RTB in 1980. 

Houses and bungalows are sold freehold, whilst flats are sold leasehold.  A number of covenants are 
included within the Third Schedule of the standard transfer documents which relate to:- 

(a) The erection of walls and fences in front gardens. 

(b) The erection of garages, sheds, greenhouses and other structures. 

(c) Parking on communal open space and shared accesses. 

(d) Payment for a proportion of the cost of maintaining unadopted sewers and drains. 

(e) The prohibition of any trade or business use. 

(f) Damage to the Council’s emergency alarm system. 

(g) Activities which result in nuisance. 

(h) The maintenance of boundary walls and hedges. 

(i) Alterations or additions to the property. 

Details of these standard covenants are attached as Annex 1. 

The covenants were introduced to “protect the interests of tenants” and the Council’s estates when 
properties were sold under the RTB but some have become increasingly “dated”, particularly on estates 
where a substantial proportion of properties have been sold. 

In particular a number of covenants relate to matters which are covered by Planning, Building Control or 
Environmental Health legislation and can require  owners to seek the Council’s permission separately 
as first the Transferor and secondly as the statutory authority.  This causes confusion amongst many 
owners. 

Other covenants relate to matters where it is difficult for the Council to show grounds for objection if 
Planning and Building Control requirements are met. 

Whilst the Council could take action to enforce some covenants, alternative enforcement action under 
Planning, Building Control and Environmental Health legislation is considered to be more effective 
when a covenant is breached.  As a result a number of the covenants are considered to be redundant. 

The Council’s policy in relation to the enforcement of covenants is at present unclear.  Problems occur 
when two adjoining properties are sold.  The purchaser of the second property sold has the benefit of 
the covenant and can take legal action in respect of any breaches.  However, the purchaser of the first 
property sold has no right to take legal action to enforce the covenant, although other legal action may 
be available. 
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Section 2 

Proposed Covenants to be included within the Deed of Transfer

It is suggested that, where covenants relate to matters which are also covered by other legislation, 
these no longer form part of the deed of transfer.  As a result it is proposed that the following five 
covenants are deleted in respect of properties which are sold as freehold:- 

(a) The erection of walls and fences in front gardens. 

(b) The erection of garages, sheds, greenhouses and other structures. 

(c) The prohibition of any trade or business use. 

(d) Activities which result in nuisance. 

(e) Alterations or additions to the property. 

The following four covenants would however be retained:- 

(a) Parking on communal open space and shared accesses. 

(b) Payment for a proportion of the cost of maintaining unadopted sewers and drains. 

(c) Damage to the Council’s emergency alarm system. 

(d) The maintenance of boundary walls and hedges. 

Where appropriate (as some covenants clearly do not apply) the standard covenants would continue to 
be included within the deed of transfer for the sale of Council owned flats.  Flats are sold on a leasehold 
basis and the continued use of the array of covenants are considered necessary to “protect” the 
interests of the Council, the remaining tenants and other leaseholders. 

Section 3

The Enforcement of Covenants in respect of Previously Sold “Freehold” Properties

A proposed policy regarding the Council’s action for the enforcement of covenants in respect of 
properties previously sold as “freehold” under the RTB is attached as Annex 2. 

The proposed policy is based on the principles that:- 

(a) Enforcement action will only be taken where a breach of the covenant also breaches Planning, 
Building Control or Environmental Health legislation. 

(b) Where enforcement action is taken, this will be in accordance with the Council’s powers under 
Planning, Building Control or Environmental Health legislation and will not be taken to enforce 
the covenant. 

(c) No enforcement action other than that required under Planning, Building Control or 
Environmental legislation will be taken in cases where an owner-occupier has the right to 
enforce the covenant. 
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(d) Enforcement action may be taken in cases where an owner-occupier does not have the right to 
enforce a covenant subject to the owner:- 

 (i) Having taken all reasonable steps to resolve the situation. 

 (ii) Underwriting the Council’s fees. 

 It is suggested that the proposed policy is adopted. 

Section 4 

Contributions to CHASE

The inclusion of the standard covenants within the deed of transfer for freehold properties sold under 
the RTB were designed to “protect the interests” of the remaining tenants and the Council’s estates and 
therefore contribute to both the Healthier Communities, Older People and Housing and the 
Environment objectives of CHASE. 

A number of covenants do however relate to matters which are covered by Planning, Building Control 
or Environmental Health legislation and enforcement action under this legislation (rather than enforcing 
the covenant) is considered to be more effective. 

The proposals set out in the report will therefore ensure a continued contribution to both the Healthier 
Communities, Older People and Housing and the Environment legislation of CHASE. 

Section 5 

Section 17 (Crime Prevention) Implications 

Environment action under Planning and Environmental Health legislation may in certain circumstances 
make a contribution to crime prevention. 

Section 6 

Human Rights Act Implications 

Article 8 provides that:- 

1. Everyone has the right to respect for his private and family life, his home and his 
correspondence. 

2. There shall be no interference by a public authority with the exercise of this right except such 
as is in accordance with the law and is necessary in a democratic society in the interests of 
national security, public safety or the economic wellbeing of the country, for the prevention of 
disorder or crime, for the protection of health or morals, or for the protection of the rights and 
freedoms of others. 

The protection of “the rights and freedoms” of others will continue through enforcement action which will 
be taken (where necessary) under Planning, Building Control and Environmental Health legislation. 
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Section 7 

Data Protection Act Implications 

There are no identified implications in respect of the Data Protection Act arising from this report. 

Section 8 

Risk Management Implications 

A failure to enforce covenants included within the standard deed of transfer for properties sold freehold 
under the RTB has a number of risks for the Council which include complaints from residents and the 
possibility of adverse reports from the Local Government Ombudsman.  The gross risk has been 
assessed 12 placing it within the medium risk category and has not been identified within the Council’s 
risk register at the present time. 

The adoption of the proposed policy (attached as Annex 2) will reduce this wish by ensuring that 
residents are aware of the extent of any enforcement action which will be taken by the Council.  A clear 
policy will also reduce the risk of any adverse reports from the Ombudsman.  It is considered that this 
action will reduce the risk score to 6 placing it within the low risk category. 

Section 9 

Legal Implications

The legal implications are set out throughout the report. 

Section 10 

Financial Implications

There are no direct financial implications arising from this report. 

Section 11 

Human Resource Implications 

There are no identified human resource implications arising from this report. 

Section 12 

Conclusions 

This report proposes that a number of “redundant” covenants are removed from the standard deed of 
transfer for freehold properties sold under the RTB and presents a proposed policy with regard to the 
enforcement of covenants in respect of previously sold properties. 

The recommendations are set out in paragraphs 2.1, 2.2 and 2.3 of the report. 

Background Papers 

Annexes 
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Annex 1: Standard covenants included in the deed of transfer in relation to the sale of freehold 
properties under the Right to Buy 

Annex 2: Policy Note “Enforcement of Covenants on Properties in respect of Properties Sold as 
Freehold under the Right to Buy” 
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ANNEX 1

STANDARD COVENANTS INCLUDED IN THE DEED OF TRANSFER IN RELATION TO THE SALE 
OF FREEHOLD PROPERTIES UNDER THE RIGHT TO BUY

1. Erection of walls and fences in front gardens

 Not to erect any fence wall or any structure whatsoever on any part of the land hereby 
transferred which is situate between the road fronting the property and the front wall of the 
dwelling house. 

2. Erection of sheds, greenhouses and other structures

 Not to erect any garage shed greenhouse or other structure without the written consent of the 
Transferor whose consent shall not be unreasonably withheld. 

3. Parking on communal open space and shared accesses

 Not to park any motor vehicle on grass verges or grassed communal open space nor to part 
any motor vehicles in shared accesses in such a manner as to cause obstruction to others nor 
to part any vehicle on any communal areas of hard standing (if any) as designated from time to 
time by the Transferor other than one roadworthy vehicle for the time being used in connection 
with the occupation of the property. 

4. Payment for a proportion of maintaining unadopted sewers and drains

 To pay all the expense of repairing and maintaining private combined unadopted or party 
sewers drains watercourses pipes wires and cables and other things used or enjoyed by the 
owners or occupiers of the premises hereby transferred and the occupiers of any other 
adjoining or adjacent premises in equal proportion and in case of dispute or difference the 
amount shall be determined by the Transferor whose decision shall be final and binding upon 
the parties. 

5. Prohibition of Trade or Business use

 No trade or business shall be carried on in or upon the property or any part thereof nor shall the 
property be used otherwise than for the purpose of a private dwelling house. 

6. Damage to the Council’s emergency alarm system

 Not to cause damage to any wires cables or other conducting apparatus used in connection 
with the district’s emergency alarm system that may be in on or under the property. 

7. Activities which result in nuisance

 Nothing shall be done or permitted on the property that shall be a nuisance to the owner or 
occupiers of any adjoining property of the Transferor. 

8. Maintenance of boundary walls and hedges

 The Transferees shall hereafter maintain good and sufficient boundary walls hedges or fences 
along the boundaries marked inside the boundary with a ‘T’ on the plan annexed hereto. 
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9. Alterations or additions to the property

 Not to make ANY alterations or additions to the property hereby transferred without the 
Transferor’s written consent to the appropriate plans and specifications such consent not to be 
unreasonably withheld and to make all such alterations in accordance with such plans and 
specifications to the reasonable satisfaction of the Transferor the Transferees to bear the cost 
of obtaining such consent which consent will not be given in the Transferor’s capacity as Local 
Planning Authority but as Vendor. 
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ANNEX 2

CANNOCK CHASE COUNCIL 

POLICY NOTE 

ENFORCEMENT OF COVENANTS IN RESPECT OF PROPERTIES SOLD AS FREEHOLD UNDER 
THE RIGHT TO BUY

Covenant Action
1. Erection of walls and fences in front gardens
 
 Not to erect any fence wall or any structure 

whatsoever on any part of the land hereby 
transferred which is situate between the road 
fronting the property and the front wall of the 
dwelling house. 

 
 
Action will be restricted to that available under 
Planning and Environmental Health legislation. 

 
2. Erection of garages, sheds, greenhouses and 

other structures
 
 Not to erect any garage shed greenhouse or 

other structure without the written consent of 
the Transferor whose consent shall not be 
unreasonably withheld. 

 
 
 
 
Action will be restricted to that available under 
Planning and Environmental Health legislation. 

 
3. Parking on communal open space and shared 

accesses
 
 Not to park any motor vehicle on grass verges 

or grassed communal open space nor to park 
any motor vehicles in shared accesses in 
such a manner as to cause obstruction to 
others nor to park any vehicle on any 
communal areas of hard standing (if any) as 
designated from time to time by the 
Transferor other than one roadworthy vehicle 
for the time being used in connection with the 
occupation of the property. 

 
 
 
 
Action to resolve matters in respect of 
communal areas owned by the Council will be 
undertaken by Housing or Environmental 
Services where appropriate. 
 
Action where an owner-occupier has the right to 
enforce a covenant will be the responsibility of 
the owner-occupier. 
 
Action where an owner-occupier does not have 
the right to enforce a covenant may (following 
the owner taking all reasonable steps to resolve 
the situation) be taken by the Council subject to 
the owner-occupier underwriting the Council’s 
fees. 

 
4. Payment for a proportion of the cost of 

maintaining unadopted sewers and drains
 
 To pay all the expense of repairing and 

maintaining private combined unadopted or 

 
 
 
 
Action to establish the costs incurred and 
charge to be levied will be undertaken by 
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party sewers drains watercourses pipes wires 
and cables and other things used or enjoyed 
by the owners or occupiers of the premises 
hereby transferred and the occupiers of any 
other adjoining or adjacent premises in equal 
proportion and in case of dispute or difference 
the amount shall be determined by the 
Transferor whose decision shall be final and 
binding upon the parties. 

Housing Services and an invoice raised. 
 
Cases of non-payment will be pursued in 
accordance with the Council’s sundry debtor 
procedures. 

 
5. Prohibition of trade or business use
 
 No trade or business shall be carried on in or 

upon the property or any part thereof nor shall 
the property be used otherwise than for the 
purpose of a private dwelling house. 

 
 
 
Action will be restricted to that available under 
Planning and Environmental Health legislation. 

 
6. Damage to the Council’s emergency alarm 

system
 
 Not to cause damage to any wires cables or 

other conducting apparatus used in 
connection with the district’s emergency 
alarm system that may be in on or under the 
property. 

 
 
 
 
Action to establish the costs incurred and the 
charge to be levied will be undertaken by 
Housing Services and an invoice raised. 
 
Cases of non-payment will be pursued in 
accordance with the Council’s sundry debtor 
procedures. 

 
7. Activities which result in nuisance
 
 Nothing shall be done or permitted on the 

property that shall be a nuisance to the owner 
or occupiers of any adjoining property of the 
Transferor. 

 
 
 
Action will be restricted to that available under 
Planning and Environmental Health legislation. 

 
8. Maintenance of boundary walls and hedges
 
 The Transferees shall hereafter maintain 

good and sufficient boundary walls hedges or 
fences along the boundaries marked inside 
the boundary with a ‘T’ on the plan annexed 
hereto. 

 
 
 
Action will be restricted to the provision of a 
copy of the site plan which was agreed for the 
initial sale if available.  Owner-occupiers will be 
advised to use this as the basis for seeking 
independent legal advice. 

 
9. Alterations or additions to the property
 
 Not to make ANY alterations or additions to 

the property hereby transferred without the 
Transferor’s written consent to the 
appropriate plans and specifications such 
consent not to be unreasonably withheld and 

 
 
 
Action will be restricted to that available under 
Planning, Building Control and Environmental 
Health legislation. 
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to make all such alterations in accordance 
with such plans and specifications to the 
reasonable satisfaction of the Transferor the 
Transferees to bear the cost of obtaining such 
consent which consent will not be given in the 
Transferor’s capacity as Local Planning 
Authority but as Vendor. 
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